NAnited Dtates Denate |

WASHINGTON, DC 20510

September 14, 2017

The Honorable Betsy DeVos
Secretary of Education

U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202

Dear Secretary DeVos:

We write regarding the inaccurate claims of authority the U.S. Department of Education (“the
Department”) made in its letter dated August 31, 2017, terminating two Memorandums of
Understanding (MOUs) with the Consumer Financial Protection Burecau (CFPB).! The
justifications the Department provided in revoking these agreements reflect a fundamental
misunderstanding of both its authority and that of other federal agencies. While the Department
does have authority to administer the federal student loan programs, that authority is not
exclusive and has been intentionally constrained by law due to the Department’s historical
negligence in carrying out many of its oversight responsibilities over federal student loan
servicers. Without CFPB oversight, we are deeply concerned this backward step will allow
student loan servicers to more easily take advantage of borrowers.

The August 31% letter states: “The Department takes exception to the CFPB unilaterally
expanding its oversight role to include the Department’s contracied federal loan servicers. The
Department has full oversight responsibility for federal student loans™ and " ...the CFPB is using
the Department’s data to expand its jurisdiction into areas that Congress never envisioned. .

These assertions are false. Multiple federal regulators and law enforcement agencies serve
important roles overseeing companies that contract with the Department to service federal
student loans. Federal student loan servicers are subject to periodic reporting requirements,
regulation, and oversight by the Securities and Exchange Commission.? In fact, the largest
student loan servicer in the United States, Navient, noted in its most recent quarterly report that
the company and its subsidiaries are “subject to examination or regulation by the SEC, CFPB,
FDIC (Federal Deposit Insurance Corporation) and ED (U.S. Department of Education), as well
as various state agencics as part of its ordinary course of business.™ Furthermore, as creditors to
servicemembers. student loan servicers are subject to oversight and enforcement actions by the
U.S. Department of Justice for violations of the Servicemembers Civil Relief Act (SCRA).> In
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2014, the CFPB joined the U.S. Department of Justice and the Fedetal Deposit Insurance
Corporation to secure a $60 million settlement to resolve allegations that Navient systematically
overcharged servicemembers on their student loans.¢ In addition, state attorneys general and
other state-based consumer protection entities regularly conduct investigations and enforcement
actions on a bipartisan basis to protect students in their states from illegal activities and
misconduct of federal loan servicers.

In 2010, after a financial crisis caused in large part by a faiture to appropriately protect
consumers, Congress passed the Dodd-Frank Wall Stieet Reform and Consumer Protection Aet
(“Dodd- Frank Act™, establishing the CFPB. and giving it clear authorities to enforce federal
consumer protection Jaws and supervise banks and non-banks that provide financial services,
inciuding student ioan servicers and debt collectors.” Section 1024 of the Act instructs the CFPB
to identify large non-bank financial companies.that pose risks to consumers so that they may
supervise and examine them. Tn 2013, the CFPB-worked in-consultation with-the Department to
finalize a rule related to large participants in the student loan servicing market, which covered a
number of federal student loan servicers.®

The Department’s contracted federal student loan servicers are also subject to other federal
consumer financial protection laws over which the CFPB was given rulemaking and enforcement
authority in the Dodd-Frank Act, such as the Fair Debt Collection Practices Act and the Fair
Credit Reporting Act.’ Section 1031 of this law authorizes the CFPB 1o use its enforcement
POWET's to preverit consumer financial services providers, like the Depariment’s contracted
federal student loan servicers; fom engaging in unfait, deceptive, or abusive practices.'®

Congress also established a Student Loan Ombudsman at the CI'PIB whose responsibilities
include working with the Depattment to “resolve complaints related to [borrowers’] private
cducation or federal student loans” and is specifically instructed to enter into a MOU with the
Department in order to do so. " Contrary to the Department’s asseition, Congress hias not
exempted companies that service or collect on federal student loans from any conswmer financial
protection law,

Since the CFPB was established, it has cooperated with other federal agencies, including the
Department, to ensure that students and borrowers are protected from harmful financial practices
and dre able to benelit from programs that reduce default-and delinquency. In 2016, the
Department, the U.S. Dcpartment of the Treasury, and the CFPB-engaged in a joint effort to
standardize student loan servicing expectations and modernize credit reporting for student
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loans.’ The CFPB also worked with the Department to create a model financial aid disclosure
form to make borrowing costs clearer to students.!* And, the Department specifically consulted
with the-CFPB in developing rules to profect students from predatory debit and prepaid cards
that they may use to feceive federal financial aid.'*

Cooperation among federal agencies is crucial to overseeing approximately $130 billion in
federal financial aid the Department disperses annually and the more than $1 trillien it manages
in its federal student loan portfolio.!* Our country’s investment in affordable higher education
provides individuals with the skills they need 1o participate in the 21 century economy.
Cooperative ovcr51ght of this investment in higher education helps to safeguard students,
‘borrowers, and taxpayers. Unfortunately, the Department’s recent actions to abandon
cooperation with the: CFPB come during a‘time when it i$ also systernatically-rolling back rules:
meant to protect students and making numerous questionable personnel decisions, which cast
doubt on assertions that the Department is focusing on consuimer protection. 16

Neither federal student loans nor their servicers are beyond the reach of state and fedetal
consumer protection laws or the federal agencies and state entities that have regulatory,
enforcement, and supervisory jurisdiction over them. Thus, we request the Department follow
Congressional intent and reverse its iescission of the MOUs with the CFPB dated October 19,
2011 and January 9, 2014, Students and borrowers cannot afford to see these protections rolled
back. Cooperation between the Department and CIFPB is in the best interest of students,
borrowers, and taxpavem and the Department’s decision {0 abandon this parinership is.contrary
to its stated mission to “ease the burden for borrowers.”!”

Further, wé request the Department provide us by September 29, 2017 with:

1. Anycommunications, including e-mails and records of telephone conversations, with the
CFPB, its staff, or any agents thereof, where the Department identified concerris with or
breaches of the informdtion-sharing arrangements uader the MOUs,

2. Any data, analysis, documentation or other work product that supports the Department’s.
claim that'the CFPB has taken any action that exceeds its authorities.
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3. Any communications, including e-mails and records of telephone conversations, with
federal education loan servicers, their staff or any agents thereof, regarding the content.of
the August 31, 2017 letter to the CFPB.

4. Any policies, plans, or procedures the Department has to increase oversight of federal
student loan servicers and to monitor potential violations of consumer protection law
identified by borrower complaints until the MOUSs are replaced or reinstated in order to
come into compliance with legal requirements for interagency agreement.
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Dr. A. Wayne Johnson, Chief Operating Officer, Office of Federal Student Aid, U.S. Department
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